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Understanding Your Role as
a Title IX Administrator

and How to Handle

Common Campus Scenarios

Emma J. Darling
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Administrator Conference

Title IX Coordinators

UNITED STATES DEPARTMENT OF EDUCATION
OFFICE FOR CIVIL RIGHTS

THE ASSISTANT SECRETARY

UNITED STATES DEPARTMENT OF EDUCATION

OFFICE FOR CIVIL RIGHTS

THE ASSISTANT SECRETARY
April 24, 2015
Dear Colleague:

| write to remind you that all school districts, colleges, and universities receiving Federal financial
assistance must designate at least one employee to coordinate their efforts to comply with and

carry out their responsibilities under Title IX of the Education Amendments of 1972 (Title IX), which
-
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Dear Colleague Letters (DCLs)

* Advisory in nature*

* Guidance to recipients of federal funding

* DOE’s policies in reviewing Title IX compliance

* Not legislative rules/law

* OCR cannot create new law, rights, or duties through a DCL

*The Office for Civil Rights is an administrative agency of the federal government and, therefore,
constrained by the Administrative Procedure Act (APA). If an agency proposes a rule that would impose
new obligations on the public, the APA requires the agency to subject those proposed rules to notice
and comment before they may be adopted.

Title IX Coordinators

UNITED STATES DEPARTMENT OF EDUCATION

& ? OFFICE FOR CIVIL RIGHTS

THE ASSISTANT SECRETARY

 Position cannot be vacant s 20205

Dear Coteague
. . - | write 10 remind you that 3l school Gatricts, colleges. and universities receiving Federal firancia
° S ff t’ d d t assstance must designate 3t leazt one employee to coordinate ther eforts to comaly with and
urricien inaepenaen e e Yt e o 92 e B,
Pronibit: sex discr mnation in education programs anc actives | These cesgnated employee:

are generady referred to 33 Tile X coordnators

» Avoid conflicts of interest o s il e i e A

the operations of your educatona MILTUION —inchang tudents, thew parents o guardiant.
employees. anc applicants for admiazion and employmert —iz aware of the legal nghts Ttie X
affords and that your insttution and 13 oFFicials comply with their legal obiigations under Tide [X.

* Full-time T9 Coordinator ensures 7o ke Tee oo tr it e o o et

critical that 3ll institutions provide the Title X coordinator: with the appropriste authority and

sufficient time to perform s e
responsibilities b oo b o s

that some of the most egregious and harmtul Tele (X violations occur when 3 recpent fais to
designate 2 Title IX coordinator or when 3 Title X coordinator has not been afficiently traned or

* Qualifications, training, authority = & oo ool

.
and time e o S e T R T

Title IX coordinator, and those documents remain in Aul force. This letter incorporates that existing

OCR guidance on Tide X 3¢ provices and

* Multiple T9 Coordinators T S et ettt s st

B

DESIGNATION OF T9 COORDINATOR(S)
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Title IX Coordinators

* Monitor outcomes
+ Identify and address patterns
+ Assess effects on campus climate

+ Educate school community on how to
file complaint

 Promptly and appropriately resolve
complaints

* Provide technical assistance on
school policies

 Work with law enforcement

» Offer supportive measures

RESPONSIBILITIES AND AUTHORITY OF T9 COORDINATOR

r. 2, UNITED STATES DEPARTMENT OF EDUCATION
e
X ] OFFICE FOR CIVIL RIGHTS

THE ASSISTANT SECRETARY

April 24, 2015
Dear Colieague
you that all colleges,
ard
Y ander Title X of the Ed of 1972 (Title X). which
promibits 0

are generaty refermed to 33 Titie X coordnators

Your Titie (X coorginator plays an essential role in heiping you ensure that every person affected by
your g students, their par 5o
employees. an applicants for admizsion and employment —is aware of the legai rights Tie X
affords and that your insttution and ith their Titke 1
To be effective, 3 Titie IX coordinator must have the full support of your institution. & s therefore
crtical that 3ll insttutions provide thex Title [X coordinators with the appropriste authority and
support Y ¥ and expen help
insttutions comply with Title 0X

The U.S. Department of Education's Office for Civil Rights (OCR) enforces Title X for institutions
? In our enforcement work. OCR has found

Tite IX when 3 recpent fals to
designate 2 when 3 Title (X haz rot been sufficiently

£ver he sopropnate level of y : Title 0 By
contrast, OCR an effective Tre heips equal

ecucational opportuniies to all studerts.

Titie IX coordinator. and those cocuments remain in ful force This letter mcorporates that emsting
OCR guidance on Title [X coordnators and provides addtanal carfication and recommendations

" MCER § 106.8a). Atbough Tite actvies, i e
foamor choon, coteges

I0USC 5 16M1-168 The Department of Juutics shares enforcament autharty over Tte (X with OCR.

Title IX Coordinators

* District’s policies and procedures

« Drafting and revising
policiesiprocedures

» Collecting information

» Participation in subject areas,
athletics

* Administration of school discipline
e Incidents of sex-based harassment

* Retaliation
 Aware of all T9 complaints

» Visible in the school community

RESPONSIBILITIES AND AUTHORITY OF T9 COORDINATOR

5{‘-’;@\ UNITED STATES DEPARTMENT OF EDUCATION
COERRCe
X ] OFFICE FOR CIVIL RIGHTS

THE ASSISTANT SECRETARY

April 24, 2015
Dear Colieague
you that all colleges,
ard
Y ander Title X of the Ed of 1972 (Title X). which
promibits 0

are generay referred to 3s Title IX coordinators.

Your Titie (X coorginator plays an essential role in heiping you ensure that every person affected by
your g students, their par 5o
employees. an applicants for admizsion and employment —is aware of the legai rights Tie X
affords and that your insttution and ith their Titke 1
To be effective, 3 Titie IX coordinator must have the full support of your institution. & s therefore
crtical that 3ll insttutions provide thex Title [X coordinators with the appropriste authority and
support Y ¥ and expen help
insttutions comply with Title 0X

The U.S. Department of Education's Office for Civil Rights (OCR) enforces Title X for institutions
? In our enforcement work. OCR has found

Tite IX when 3 recpent fals to
designate 2 when 3 Title (X haz rot been sufficiently

£ver he sopropnate level of y : Title 0 By
contrast, OCR an effective Tre heips equal

ecucational opportuniies to all studerts.

a
Titie IX coordinator. and those cocuments remain in ful force This letter mcorporates that emsting
OCR guidance on Title [X coordnators and provides addtanal carfication and recommendations

" MCER § 106.8a). Athough Tite actvies, i e
foamor choon, coteges

I0USC 5 16M1-160 The Department of Justics shares enforcament autharty over Tte (X with OCR.
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Title IX Coordinators

UNITED STATES DEPARTMENT OF EDUCATION
OFFICE FOR CIVIL RIGHTS

THE ASSISTANT SECRETARY
April 24, 2015

B. Training of Title IX Coordinators

Recipients must ensure that their Title IX coordinators arelappropriately trainedfand possess

comprehensive knowledge in all areas over which they have responsibility in order to effectively

carry out those responsibilities, including the recipients’ policies and procedures on sex

discrimination and all complaints raising Title IX issues throughout the institution. The resource

Training on Policies and Grievance Procedures

Tite X vi 3 reopent fails 1o
desigrate 2 Tite (X coordirator or when 3 Title X coordinator has not been afficiently traned or
gver the sopropnate level of v $ Tate 0 By

oo
contrast. OCR has found that an effective Trie IX coordinator often heips 2 recpient provide equal
ecucational opportunies to all smuderts.

OCR has previously that ofa
Titie IX coordinator. and those cocuments remain i ful force This letter mcorporates that emsting
OCR guidance on Tite X ane provice: and

BHCHR§ 108 Mal. Athough Tie I applies 16 any racipimnt that ey adocation progsams o ecoves, this itar
on Tale choon, colegen

I0USC §5 161160 The Department of Justics shares enforcament autharty over Tt (X with OCR.

RELEVANT POLICIES AND PROCEDURES

FB (LEGAL) Equal Educational Opportunity
FB (LOCAL) Equal Educational Opportunity
FFG (LEGAL) Student Welfare: Child Abuse and Neglect
FFG (LOCAL) Student Welfare: Child Abuse and Neglect

FFH (LEGAL) Freedom from Discrimination,
Harassment, & Retaliation

FFH (LOCAL) Freedom from Discrimination,
Harassment, & Retaliation

FM (LOCAL) Student Activities
FNE (LEGAL) Pregnant Students
FNE (LOCAL) Pregnant Students

FNG (LEGAL) Student & Parent Complaints
FNG (LOCAL) Student & Parent Complaints
DAA (LEGAL) Equal Employment Opportunity
DGBA (LEGAL) Employee Complaints

DGBA (LOCAL) Employee Complaints

EHAA (LEGAL) Required Instruction

GF (LOCAL) Public Complaints

GRA (LEGAL) Relations with Governmental Entities
— State and Local Authorities

GRA (LOCAL) Relations with Governmental Entities
— State and Local Authorities

© EicHELBAUM WARDELL
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Responsibilities
Harassment Regulations

T9 Coordinator Responsibilities
Under the Reigning Regulations

* The reigning regulations pertain to reports and formal complaints of
sexual harassment.

* The proposed regulations are not final yet, but we’ll let you know
what may be subject to change.

* Neither set of regulations affect responsibilities pertaining to equity
in athletics, inequities, or discrimination in course selections, etc. ;

www.edlaw.com
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Title IX Coordinator

Responsibilities

* Ensure policies reflect current + Consider a complainant’s
information about T9 Coordinator wishes re supportive measures

* Inform complainants of the
right to file formal complaint
and right to supportive

For all reports of sexual measures with or without a

harassment, contact alleged formal complaint

victims (complainant) to discuss Decide whether to file a formal

the availability of supportive complaint when the
measures complainant does not

Ensure website and publications
contain proper notices

*Many of these tasks can be delegated but must be overseen by the Title IX Coordinator.

L v edlaw.com

’_\‘J

Title IX Coordinator
Responsibilities

* Decide whether to dismiss a formal * Post all training materials to

complaint (or who should decide district’s website

dismissal) * Ensure proper record keeping
* Assist with emergency removal and

administrative leave decisions

Provide notice to parties of

grievance process in case of formal

complaints

*Many of these tasks can be delegated but must be overseen by the Title IX Coordinator.

L vawiedlaw com
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All of these individuals must be informed of
the Title IX Coordinators...

. afat. . @

Office i Telephone
address number

Name or Title

Applicants for admission Students and parents or Employees Aléﬁ'";ﬁ?zsa?ﬁ,ﬁ's"ﬁﬁﬁiiﬁ"a'
and employment legal guardians of collgective bargaining gr

elementary and secondary professional agreements
students with the recipient

www.edlaw.com

Reporting sexual
harassment...

Any person may report sex discrimination, including sexual harassment
(whether or not the person reporting is the person alleged to be the victim
of conduct that could constitute sex discrimination or sexual

harassment)...
® N @
a O

Using the contact information listed for the Title IX Coordinator,
or by any other means that results in the Title IX Coordinator
receiving the person’s verbal or written report.

www.edlaw.com
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Reporting sexual
harassment...

Such report may be made at any time (including during
non-business hours) by using the telephone number or
electronic mail address, or by mail to the office address,
listed for the Title IX Coordinator.

34 C.F.R. § 106.8(a).

www.edlaw.com

SCENARIOS: The Players *

Higgins (paraprofessional) ¢ Ms. Rebecca

Jamie (student-athlete) (Title IX C’'r — Employees)
Nate (student) * Sam (employee)

Keely (student)

Roy (student)

Jan Maas (new student)

Coach Beard (teacher)

Principal Lasso

(Title IX C'r — Students)

www.edlaw.com
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SCENARIO:

Reporting sexual harassment...

Higgins (paraprofessional) sees Jamie (student-athlete)
and his minions harassing Nate (student) for being namby-pamby
and womanish.

Higgins mentions this in passing to Coach Beard, who says nothing to
anyone about this. Higgins does not report this to Principal Lasso (Title
IX C’'r — Students) or to Ms. Rebecca (Title IX C'r — Employees).

www.edlaw.com

SCENARIO:

Reporting sexual harassment...

After months of this treatment, Nate finally tells his mother.
She immediately calls Principal Lasso to report that her son is
being bullied.

www.edlaw.com
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SCENARIO: Failing to Report

Relevant Policies: FFI/FFH - Employee report to
appropriate official listed in policy

Action Needed: Students: 1) review policy — FFl or FFH?; 2) contact
parents/student — offer info about TIX process; 3) offer supportive
measures; 4) employee documentation/retraining

Documentation Required/Recommended: 1) supportive measures
offered; 2) whether FC filed; 3) if FC filed...

Retention of Documentation: At least 7 years

www.edlaw.com

Reporting
Procedures

Student Report

Employee Report

LLLLLLLLLLLL

Standard TASB Policy-A

Any student who believes that he or she has experienced prohib-
ited conduct or believes that another student has experienced pro-
hibited conduct should immediately report the alleged acts to a
teacher, school counselor, principal, other District employee, or the
appropriate District official listed in this policy.

Any District employee who suspects or receives direct or indirect

District offi C|al listed in this pG

| o N e L]

10



Definition of District
Officials

Title IX
Coordinator

ADA /
Section 504
Coordinator

Superintendent

Standard TASB Policy-A

For the purposes of this policy, District officials are the Title IX coor-
dinator, the ADA/Section 504 coordinator, and the Superintendent.

Reports of discrimination based on sex, including sexual harass-
ment, gender-based harassment, or dating violence, may be di-
rected to the designated Title 1X coordinator for students. [See
FFH(EXHIBIT)]

Reports of discrimination based on disability may be directed to the
designated ADA/Section 504 coordinator for students. [See
FFH(EXHIBIT)]

The Superintendent shall serve as coordinator for purposes of Dis-
trict compliance with all other nondiscrimination laws.

Model EWHPM Policy/Regulation

Reporting
Procedures

Student Report

Employee Report

Definition of
District Officials

Title 1X
Coordinator

Any student who believes that he or she has experienced prohib-
ited conduct or believes that another student has experienced pro-
hibited conduct should immediately report the alleged acts to a
teacher, school counselor, principal, assistant principal, or the Title
IX Coordinator/designee.

Any District employee who suspects or receives notice that a stu-
dent or group of students has or may have experienced prohibited
conduct shall promptly notify a campus administrator or the Title 1X
Coordinator.

For the purposes of this regulation, District officials are the Title IX
Coordinator/designee and campus administrators.

Reports of discrimination based on sex, including sexual harass-
ment or gender-based harassment, may be directed to the desig-

nated Title IX Coordinator for students. [See FFH(EXHIBIT)] 2
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HANSEN POWELL & MuNOZ, P.C.

EicHELBAUM WARDELL

Sexual Harassment

TITLE IX GRIEVANCE PROCESS
for Reports, Complaints, Investigations, Appeals
Effective August 14, 2020

’ Sexual harassment is conduct based on sex that satisfies one or more

of the following: New Definition of
| 1. An employee conditioning an aid, benefit, or service of the “_f::‘“'m
school on an individual’s participation in sexual conduct; smet
2. conduct that a 34 C.F.R. §106.30

person would consi
severe, pervasive, and objectively offensive such that it
effectively denies an individual equal access to a district
program or activity; or il i
Terminology 3. Sexual assault, dating violence, domestic violence, or stalking. oo suspected sexal

sexual harassment. Complainant o the Title
Respondent: an individual who s alleged 1o be the perpetrator of sexual harassment. A 1X Coordinator can file 3

process.

2 document signed by
Title 1X. harassment against hat the
District investigate the ablegation.

* Use the checklist.
* Red text = suggested procedures

Al must reportallinstances of | RESPONSIBILITY:
u suspected sexual harassment to a campus administrator or the Title IX an
C

or 3 Title IX C designee. (An employee’s failure to report FFH(LOCAL)
alleged sexual will result in y action up DIA{LOCAL)
Including termination)

A student may report alleged sexual harassment to a teacher, school counselor,
or other

school employee. Thos: must
report alleged sexual 03 campus
g Child Abuse Reporting: If the incident could be , the employee AllE:
“ must report to CPS or law enforcement within of learning of incident. FFG(LOCAL)
Ask for written report: An administrator may ask the individual to provide a FFH(LOCAL) ﬂl\
written statement, but the reporter is not required to put the report in writing.
This District may request, but not require, a written report. If a report is made >

orally, an administrator will put the report in written form and provide it to the
Title IX Coordinator.

www.edlaw.com

Dissemination of policy

* District does not discriminate on the basis of sex in the education
program of activity that it operates

* ltisrequired by Title IX to not discriminate in this manner
* Requirement not to discriminate extends to admission and employment

* Inquiries about the application of Title IX to the district may be referred
to the Title IX Coordinator, the Assistant Secretary for Education
(USDOE), or both

Applicants for admission Students and parents or All unions or professional

Employees 15 OF "
and employment legal guardians of organizations holding
collective bargaining or
elementary and secondary professional agreements
students with the recipient

www.edlaw.com 34 C.F.R. §106.8(b).

© EicHELBAUM WARDELL
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August 2010

Address

Telephone No.

H‘ || U.S. Department of Education

Sample Notice of Non-discrimination

Name and/or Title

The following sample notice of hon-discrimination meets the minimum requirements of the
regulations enforced by OCR:

The (Name of Recipient) does not discriminate on the basis of race, color, national origin, sex,
disability, or age in its programs and activities and provides equal access to the Boy Scouts and other
designated youth groups. The following person has been designated to handle inquiries regarding
the non-discrimination policies:

https://www?2.ed.gov/about/offices/list/ocr/docs/nondisc.html

Accessed 2020-10-11

Publications

On district’s website

www.edlaw.com

Must promptly display Title IX
Coordinator’s contact information:

@

* Ineach handbook or catalog E

34 C.F.R. §106.8(b).

© EicHELBAUM WARDELL
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https://www2.ed.gov/about/offices/list/ocr/docs/nondisc.html

1.

District must adopt and publish
grievance procedures and provide
notice of process including...

How to report or file a complaint of
sex discrimination;

How to report or file a formal
complaint of sexual harassment; and

How the district will respond.

www.edlaw.com

34 C.F.R. § 106.8(b).

1SD

STUDENT WELFARE

Note:  This

Title IX Statement of
Nondiscrimination

Sexusl Harassment

Sexual Harassment
By an Employee

DATE ISSUED

FFH(REGULATION)

H
FREEDOM FROM DISCRIMINATION, HARASSMENT, AND RETALIATION  (REGULATION

FF

ISD

STUDENT WELFARE

FFH

FREEDOM FROM DISCRIMINATION, HARASSMENT, AND RETALIATION (REGULATION

2)

Note:

This regulation addresses sexual harassment involving
District students under Title IX. For procedures to ad-
dress allegations of prohibited conduct other than allega-
tions of sexual harassment prohibited by Title IX, see
FFH (REGULATION 1). For other types of sex discrimi-
nation involving students, such as equitable opportuni-
ties for athletics or pregnancy-related claims, see
FFH(LOCAL) and FNE(LOCAL). For provisions regard-
ing discrimination, harassment, and retaliation involving
District employees, see DIA. For reporting requirements
related to child abuse and neglect, see FFG. Note that
FFH shall be used in conjunction with FFI (bullying) for
certain prohibited conduct.

Title IX Statement of  The District prohibits discrimination, including harassment, against

Nondiscrimination any student on the basis of sex. Retaliation against anyone in-
volved in the complaint process is a violation of District policy and
is prohibited.

www.edlaw.com
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The 2020 regulations...

Seek to create a separation between
the investigation and decision-making
of formal complaints (sexual
harassment).

law.com

*\‘J

While it is best to separate roles...

O TheTitle IX Coordinator can also be the investigator
and the informal resolution facilitator.

O TheTitle IX Coordinator cannot also serve as the
decision-maker on a formal complaint or on appeal.

O Allroles can be outsourced, except the Title IX
Coordinator (e.g., investigator, decision-maker,
informal resolution facilitator, appellate decision
maker).

©EICHELEAUM WARDELL
HANSEN POWELL & MUROZ, P.C
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: I

Remember that anyone serving as a Title
IX Coordinator, investigator, decision-
maker, or any person designated to
facilitate an information resolution

process must not have a conflict of
interest or bias for or against
complainants or respondents generally or
an individual complainant or respondent.

SCENARIO: conflicts of Interest

An employee files a Formal Complaint of sexual harassment against Sam
(Employee). Rebecca is the Director of HR and the Title IX Coordinator for
employee-related complaints. She usually serves as the investigator for
Formal Complaints. Sam and Rebecca were previously romantically
involved.

Can she serve as the investigator?
Can she serve as the Title IX Coordinator in this case?

oooooooooooooooooooo

16



The Title IX Coordinator must promptly contact
the complainant to discuss the availability of
supportive measures...consider the
complainant’s wishes with respect to
supportive measures, inform the complainant
of the availability of supportive measures with
or without filing a formal complaint, and
explain to the complainant the process for
filing a formal complaint.”

e Must not be deliberately indifferent
* For OCR purposes, actual knowledge is imputed to the distri
any employee is aware of sexual harassment.

———

* Respond to every report of sexual harassment 34 C.F.R. § 106.44(a).
ctif

i,

www.edlaw.com

————

* Respond to every report of sexual harassment

* Must not be deliberately indifferent

* For OCR purposes, actual knowledge is
imputed to the district if any employee is aware
of sexual harassment.

s

www.edlaw.com




SCENARIO: verbalreports

to remain anonymous.

Nate does not tell his parents, but another student reports
the situation to his parents, who calls Principal Lasso.

Principal Lasso tells her that he is going to need her to put
her concerns in writing, so he can address the situation.

This parent will not put her concerns in writing and wants

www.edlaw.com

SCENARIO: verbalreports

* Ask for written report: An administrator may ask the individual to provide a

written statement, but the reporter is not required to put the report in writing.
/ This District may request, but not require, a written report. If a report is made
orally, an administrator will put the report in written form and provide it to the
Title IX Coordinator.

FFH(LOCAL)

www.edlaw.com
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CONTACTING.THE.COMPLAINANT

Regulations do not dictate the medium of contact.

www.edlaw.com

CONTACTING THE COMPLAINANT

K-12 SETTING

* Phone call, followed by email/letter.
* In person parent conference, followed by email/letter.

www.edlaw.com
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DISTRICT LETTERHEAD
e

Involving their chikd when no Formal Complaint is filed.

[Oate]
[Adut Student Complainant/ParentGuardia
[Address]

R Tt X Comsiard - Resporse o S8R
Supportive Measure

« Increase schoos mondonn) of (680N
o School counsating

« Stay oway acreemant No cortact dese
o Limiaton on extracumcusor octivaes:
o Trnng

« Omer

DISTRICT LETTERHEAD

*This letter may be sent to adult students or parents of minor students after initial
verbal contact by school officials about a report of alleged sexual harassment
involving their child when no Formal Complaint is filed.

[Date]

[Adult Student Complainant/Parent/Guardian]
[Address]

Re: Title IX Complaint — Response to Sexual Harassment Report
Supportive Measures

Dear Mr./Ms.

This letter is to confirm receipt of a report of alleged sexual harassment involving your
child. Itis our understanding that, at this time, you do not wish to file a Formal Complaint
and pursue this matter further. If you change your mind, please contact my office
immediately.

ey be sent fo adult
Involving their child

[Oate]

[Acutt Student Complainant/ParentiGuardian]
[Address]

o cortact dnectves

Supporive Maasures(Select onty those thet apply am
options below thar Implemented )

Even though you have not filed a Formal Complaint, the District is implementing the
following supportive measures for your child, because school board policy FFH prohibits

oserieeRiEA - discrimination on the basis of sex, including sexual harassment and other prohibited
wonerconct oy scnoctmems s s oriotet  CONAuCt, against students in all of its educational programs. Supportive measures are

non-disciplinary, non-punitive individualized services offered as appropriate, as
reasonably available, without fee or charge to students, when a report of alleged sexual
harassment is made.

Re  Titl IX Complawt - Response o Sexss! Horssm

Supportive Measures: (Select only those that apply and provide details. Delete the
options below that will not be implemented.)

e Counseling of students regarding appropriate behavior expectations
* Review of district and code of conduct expectations with students by administrator
e Change of class schedule/lunch schedule/locker location

Campus/class escort

Increased school monitoring of [location] for [time period e.g., next 9 weeks]

SP— | School counseling

Stay away agreement/No contact directives
Limitation on extracurricular activities
Training

Other:

© EicHELBAUM WARDELL

HANSEN POWELL & MUKNOZ, P.C.
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The Title IX Coordinator is
responsible for
coordinating the effective
implementation of

34 C.F.R. §106.30.

www.edlaw.com

SUPPORTIVE-MEASURES

www.edlaw.com

© EicHELBAUM WARDELL
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Supportive Measures means...

* Non-disciplinary, non-punitive individualized services

» Offered as appropriate, as reasonably available
* Without fee or charge to the complainant or respondent

+ Before or after filing of a formal complaint or where no formal complaint has
been filed

* Designed to restore or preserve equal access to the district’s education
program or activity without unreasonably burdening the other party,
including measures designed to protect the safety of all parties or the
educational environment or deter sexual harassment

34 C.F.R.§106.30

www.edlaw.com

Supportive Measures examples

Counseling

Extensions of deadlines or other course-related adjustments
Modifications of work or class schedules

Campus escort services

Mutual restrictions on contact between the parties

Changes in work or housing locations

Leaves of absence
Increased security and monitoring of certain areas of the campus

Other similar measures

34 C.F.R.§106.30

www.edlaw.com

© EicHELBAUM WARDELL

HANSEN POWELL & MUKNOZ, P.C.



e Counseling of students regarding appropriate behavior expectations

e Review of district and code of conduct expectations with students by
administrator

e Change of class schedule/lunch schedule/locker location
e Campus/class escort

¢ Increased school monitoring of [location] for [time period e.g., next 9
weeks]

¢ School counseling - # sessions

¢ No contact/no communication agreements
e No contact/communication directives

¢ Limitation on extracurricular activities

e Social Skills Training

Add a term to the supportive measures
e Staff Training

(e.g., pending resolution of the grievance
e Other: process; four weeks; end of semester;

end of the school year).

Supportive Measures means...

The recipient must maintain as confidential any
supportive measures provided to the
complainant or respondent—to the extent that
maintaining such confidentiality would not
impair the ability of the recipient to provide the
supportive measures.

34 C.F.R.§106.30

www.edlaw.com
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Keep of supportive measures
(e.g., no contact/communication agreements,
log of counseling sessions, copies of social
skills stories/trainings, summary of schedule
changes, summary of campus escorts).

www.edlaw.com

SCENARIO:
Emergency Removal

If a Formal Complaint is filed, Principal Lasso and Coach Beard
cannot remove Jamie (et al) from the team until the Title IX
Investigative Process is completed and a determination of
“responsibility” is made, unless the criteria for an “emergency
removal” are met.

www.edlaw.com
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NOTICE TO PARTIES IF
FORMAL COMPLAINTIS

www.edlaw.com

DISTRICT LETTERHEAD

*This notice must be sent simultaneously to the Complainant and Respondent
and before Inv.;yn.ﬂon of the Formal Comnlaint banine includine etudant

interviews occur.
*This notice must be sent simultaneously to the Complainant and Respondent

[Date]
S and before investigation of the Formal Complaint begins, including student
{Address] interviews occur.

Re:  Notice to Parties of Titie IX
Case No.

Dear Mr./Ms.
This letter is to notify you of the filing of a Formal Complaint of sexual harassment
involving your student. The details of the = o it o thn it Ensemiad
Complaint form. Sexual harassment is prohibitec
(LEGAL) and (LOCAL). The grievance processta [Date]
in FFH (REGULATION 2-SEXUAL HAR
for your %
The Distrct's Titie IX sexual [Adult Student Complainant/Parent/Guardian]

participate in an informal resofution process at ‘_‘ [Address]

The first step in the gnevance process

Al S e Re: Notice to Parties of Title IX Formal Complaint of Sexual Harassment

contact with you. Case No.

Please be aware that, by law, the Respondent IS

conduct and a determination regarding respons

the g process by a d ker othe Dear Mr./Ms.
[name]. [title] as the d

This letter is to notify you of the filing of a Formal Complaint of sexual harassment
involving your student. The details of the allegations are included on the enclosed Formal
Complaint form. Sexual harassment is prohibited by and defined in Board Policy FFH
(LEGAL) and (LOCAL). The grievance process for handling this complaint can be found
in FFH (REGULATION 2-SEXUAL HARASSMENT). The policies and procedures are
enclosed for your reference.

You are allowed an advisor to assist you in this
you wish 1o help you through the process or repis
an attorney but does not have to be. If you wo
advisor. You are also entitied to inspect and
investigation that is directly related to the alleg
including the evidence upon which the Distriet
determination regarding responsibility and inc
obtained from a party or other source, so
evidence priof to conclusion of the investigatio

© EicHELBAUM WARDELL
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Investigation of Formal Complaint —

Appoint Investigator and Decision Maker

Provide Notice to Parties: Simultaneous notice must be provided to all known
parties that includes:

e Allegations of sexual harassment, known at the time, with sufficient detail
to prepare before any initial interview;
Identities of the parties involved;

SENT BY TITLE IX Date, location of alleged incident(s);
COORDINATOR

or DESIGNEE Statement that Respondent is presumed not responsible and that a
determination will not be made until the conclusion of the grievance
process

Statement that the parties have the right to an advisor of their choosing,
who can be a parent/guardian or another individual who may, but is not
required to be, an attorney and who may inspect and review evidence; and
Statement that the Code of Conduct prohibits knowingly making false
statements.

An offer of informal resolution.

ASSISTINGWITH-EMERGENCY

REMOVAL OR ADMINIST
LEAVE DECISIONS

www.edlaw.com
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Emergency Removal: The Title IX Coordinator/designee and the campus
administration/HR will determine whether a respondent should be removed on
an emergency basis. The District must first undertake an individualized safety
and risk analysis to determine whether an immediate threat to the physical
health and safety of others, arising from the alleged sexual harassment,
justifies removal.

*Title IX does not modify the rights of students with disabilities regarding
change of placement under the Individuals with Disabilities Education Act and
Section 504 still apply.

+ Title IX Coordinator

* Campus Admini

® Threat Assessment
Personnel

SCENARIO:

Locker Room Bums & Arses

Several of the school’s soccer players are annoyed by a new student, Jan
Maas, who has recently moved to the district from another country with
different cultural norms. Jan is more direct when communicating with
others and does not always appreciate the subtleties of local customs
and relationships.

A handful of teammates decide to “take him down a notch” by holding
him down and sticking something “up his bum.”

www.edlaw.com
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SCENARIO:

Relevant Policies: FFI/FFH

Action Needed: Students: 1) review policy — FFl or FFH? - both; 2) contact
parents/student — offer info about FFH process; 3) contact law enforcement; 4) offer
supportive measures; 5) determine whether immediate threat to physical health or
safety of students

Documentation Required/Recommended: 1) supportive measures offered; 2) that
reported to law enforcement; 3) whether FC filed; 3) if FC filed...

Retention of Documentation: At least 7 years (or 2 years passed 18)

www.edlaw.com

L

Emergency Removal: The Title IX Coordinator/designee and the campus
administration/HR will determine whether a respondent should be removed on
an emergency basis. The District must first undertake an individualized safety
and risk analysis to determine whether an immediate threat to the physical
health and safety of others, arising from the alleged sexual harassment,
justifies removal.

*Title IX does not modify the rights of students with disabilities regarding
change of placement under the Individuals with Disabilities Education Act and
SECtIDn 504 Stlll app|V' + Title IX Coordinator

* Campus Admini

® Threat Assessment
Personnel
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SCENARIO:

Keeley and Jamie used to date. Jamie has “nudes” of Keeley.
After they break up, Jamie sends the pics to other students
who show them around school. Keeley’s new boyfriend, Roy,
finds out about this and “avenges” Keeley’s honor by
punching Jamie in the nose at school.

www.edlaw.com

SCENARIO:

What do about:
* Jamie

* Roy

* Keeley

www.edlaw.com
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SCENARIO:

Relevant Policies: FFI/FFH

Action Needed: Students: 1) review policy — FFl or FFH? - both; 2) contact
parents/student — offer info about FFH process; 3) contact law
enforcement; 4) offer supportive measures; 5) determine whether
immediate threat to physical health or safety of students

Documentation Required/Recommended: 1) supportive measures offered;
2) that reported to law enforcement; 3) whether FC filed; 3) if FC filed...

Retention of Documentation: At least 7 years (or 2 years passed 18)

www.edlaw.com

DETERMINING-WHETHER TO
DISMISS A FORMAL COM

www.edlaw.com
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Title IX Discrimination Dismissal Form

Titie 1X of the

Education Amendments of 1972 (20 US.C. § 1681) i a federal law that prohibits

discrimination based on the sex of students in educational institutions that receive federal financial

assistance. A

Formal Complaint of sexual harassment must be dismissed if alleged conduct, even if

proved, would not constitute sexual harassment, did not occur in a school district program or activity, or did

not occur in the

United States. A Formal Complaint may be dismissed if a Complainant notifies the Title IX

Coordinator thal he/she would like to withdraw the complaint or any of the allegations therein, the
Respondent is no longer enrolled in the district, or specific cir prevent the district L
evidence sufficient to reach a determination.

csetom  Dismissal Basis: (Check all that apply)

comeia®s ] Does not constitute sexual harassment 0O Did not occur in district program or activity
Email __ i . 2 . .

compana ) Did N0t oCcur in the U.S. O Dismissal requested by Complainant
responder (1 Respondent no longer enrolled in district

E"‘:;: 0O Circumstances prevent the district from gathering evidence sufficient to reach a determination
Re:

owmesl Reasoning for Dismissal: Describe the reasoning behind the dismissal of this complaint.

o el

O Circums

Reasoning

Name

Title 1X Coordinator/designee Date

Once signed, a copy of this dismissal form will be placed in the file for this complaint and sent to all

parties involved

© EicHELBAUM WARDELL

The Title IX Coordinator is
responsible for effective
implementation of
remedies.”

34 C.F.R. § 106.45(b)(7)(iv).
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What are examples of remedies?

* Not defined in Title IX
* No list of examples in regulations

 Money damages were removed as possible
remedy in final rules

www.edlaw.com

Remedies - Purpose

Designed to restore or preserve the
complainant’s equal access to
education

www.edlaw.com
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Remedies for Complainants

* Supportive measures
* Counseling

* Opportunity to make up work, retake exams
* Change of class, lunch period, campus

* Escort on campus

* Increase security

* Training efforts

www.edlaw.com

Remedies for Complainants

 Disciplinary sanctions against respondent per the
Student Code of Conduct (e.g., 0SS, DAEP, expulsion)

* Removal of respondent from extracurricular
activity/activities

» Unilateral no-contact order on respondent

» Other sanctions applicable to respondent

www.edlaw.com
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The Department believes that a complainant entitled
to remedies should not need to file an appeal to
challenge the recipient’s selection of remedies;
instead, we have revised [the rules] to require that
Title IX Coordinator be responsible for effective
implementation of remedies. This permits a
complainant to work with the Title IX Coordinator to
select and effectively implement remedies designed
to restore or preserve the complainant’s equal
access to education.”

p. 940 = Commentary

Selection ¢

www.edlaw.com

Selection of Remedies
Not Appealable

Bases for Appeal of Decisions

* Proceduralirregularity
* Bias or conflict of interest
 That affected the outcome

www.edlaw.com
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Written Determination must include '

o any sanctions the recipient imposes on
the respondent; and

o whether remedies designed to restore or
preserve equal access to the recipient’s
education program or activity will be
provided to the complainant

REMEDIES
O Shared with complainant - complainant’s C[

remedies and respondent’s sanctions

O Shared with respondent - sanctions and
whether remedies were provided to
complainant (not details of the remedy, unless
the sanctions overlap with remedies)

© EicHELBAUM WARDELL
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POSTING TRAINING MATERIALS

www.edlaw.com

—

What to post:

* Notice of non-discrimination policy
* Title IX Coordinator’s contact information

* Linksto FFH and DIA - LEGAL, LOCAL, EXHIBIT,
REGULATIONS

* Training materials used to train T9 Coordinator,
Investigators, Decision-Makers, Facilitators

www.edlaw.com
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e —

Permission from the copyright

not relieve a district from the
requirement to post.

www.edlaw.com

holder should be obtained, but
failure to obtain permission does

e —

Where to post:

* Non-discrimination policy and Title IX
Coordinator’s contact information must be
prominently displayed.

* Thereis norequirement that the materials
be on the homepage or linked to the
homepage.

www.edlaw.com
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Where to post:

* Thereis norequirement to have a section of the website
dedicated to Title IX requirements.

* Thereis no requirement that Title IX information be
located on multiple pages of a district’s website.

* Title IXinformation could be added as a drop-down
option in any of the following areas: Required Notices,
Public Information, Departments, Students, Employees,
Community

www.edlaw.com

RECORD'KEEPING

www.edlaw.com
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DISTRICT LETTERHEAD

Title IX Record Keeping Cover Sheet

*All records refated 1o a report of sexual harassment must be kept for @ period of seven
(7) years from the date of concusion of the grevance process

Dote

Date

of Initial Complaint
of Final Decision

Initial intake Report
Response to Sexual Harassment Report — Supportive Measures

Formal Complaint, if any

Notice to Parties

Emergency Removal, if appiicable

Adminstrative Leave - Personnel, if applicable

Informal Resolution Paperwork

Notices o Parbes of Interviews

Evidence Submitted to Parties, including witness statements, photographs,
electronic communications

Draft Investigative Report and Notice of Opportunity to Submit Response Sent to
Parties

Final Investigation Report

Notice of Opportunity to Submit Questions

Questions Submitted and Answers

Determination of Responsibility

Documentation of Supportive and Other Measures Imposed After Determination
of Responsibdty

Appeals Documentation, if any

2 Decision on Appeal

* The Titie IX Coordinator must also retain copies of materials used to train the Tile IX
Coordmator, investigators, decision makers, and facilitators for seven (7) years.

DISTRICT LETTERHEAD

Title IX Record Keeping Cover Sheet

*All records related to a report of sexual harassment must be kept for a period of seven
(7) years from the date of conclusion of the grievance process.

Date of Initial Complaint:

Date of Final Decision:

DISTRICT LETTERHEAD

Titie IX Record Keeping Cover Shest

*Al records related to a report of sexual harassment must be kept for a period of seven

m

years from the date of conciusion of the grievance process.

Date of Initial Complaint

Date of Final Decision

T nitial Intake Report
Response 1o Sexual Harassment Report ~ Supporive Measures
Formal Complant. f any
Notice to Parties
Emergency Removal, f applicable
minstrative Leave - Personnel, f applicable
tormai Resolution Paperwork
T Notices to Parties of Interviews
T Evidence Submitted to Parbes, including witness statements, photographs.
electronic communications
Draft Investgative Report and Notice of Opportunily to Submit Response Seot to
Parties
Final Investigation Report
Notice of Opportunity o Submit Questions.
Questions Submitted and Answers
Determination of Responsibity
Documentation of Supportive and Other Measures Impased After Determination
ity

ooono

Appeals Documentation, if any
2 Decision on Appeal

* The Title IX Coordinalor must aiso retin copies of moterials used 1o train the Titie X
Coordinator, investigators, decision makers, and facilitators for seven (7) yoars.

o e o o o |

]

e I

Initial Intake Report

Response to Sexual Harassment Report — Supportive Measures

Formal Complaint, if any

Notice to Parties

Emergency Removal, if applicable

Administrative Leave — Personnel, if applicable

Informal Resolution Paperwork

Notices to Parties of Interviews

Evidence Submitted to Parties, including witness statements, photographs,
electronic communications

Draft Investigative Report and Notice of Opportunity to Submit Response Sent to
Parties

Final Investigation Report

Notice of Opportunity to Submit Questions

Questions Submitted and Answers

Determination of Responsibility

Documentation of Supportive and Other Measures Imposed After Determination
of Responsibility

Appeals Documentation, if any

Decision on Appeal
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U.S. Department of Education - 2020

e Overview of New Rule
e Fact Sheet
* Summary of New Rules

Resources for
Title IX Coordinators

* Comparison to Proposed Rules

Student Loans Grants

ARCHIVED INFORMATION

Secretary DeVos Announces New, Pro
Compliance Center within Office for Civil

'OPEN Center' will focus on Outreach, P ion, Ed ion and Non-discrimination to Promote
JANUARY 21, 2020
Contact: Press Office, (202) 401-1576, press@ed.gov

WASHINGTON — U.S. Secretary of Education Betsy DeVos announced today that the Office for Civil Rights (OCR) at the U.’
Department of Education will launch the Outreach, Prevention, Education and Non-discrimination (OPEN) Center to focus on pri
compliance with federal civil rights laws. The OPEN Center will provide assistance and support to schools, educators, families, a
students to ensure better awareness of the requirements and protections of federal non-discrimination laws.

"The creation of the OPEN Center is yet another example of this Department's focus on supporting school districts, colleges, and those
closest to students," said Secretary DeVos. "The OPEN Center underscores OCR's efforts to support all schools and provide technical
assistance to help them come into compliance with federal civil rights law prior to the filing of a complaint. This agency will continue
supporting school districts and colleges by working with them cooperatively to ensure that every child has access to a quality
education."

While OCR typically enforces federal civil rights laws through the traditional complaint-resolution process, OCR will, through the
provision of targeted support to recipient institutions and the public, also be able to work more proactively—prior to the filing of

How Do

Search p

Search

Student log
College ac
Every Stud
FERPA
FAFSA
1098, tax f
More...

format

Constitutio|
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Office for Civil Rights Blog

THE DEFINITION OF SEXUAL HARASSMENT UNDER THE TITLE IX RULE
PROVIDES CLARITY TO SCHOOLS

October 7, 2020

The new Title IX Rule went into effect on August 14, 2020.
Since that time, the Office for Civil Rights (OCR) has
received inquiries regarding the definition of sexual
harassment under the Final Rule. All references and
citations are to the unofficial version of the Title IX Rule,
which is available here. A link to the official version of the
Rule published in the Federal Register is here.

Sexual harassment under Section 106.30 of the new Title IX Rule (found in the Code
of Federal Regulations at 34 C.F.R. Part 106) means conduct on the basis of sex in an
education setting that satisfies one or more of the following:

Previous Blogs
20180726
20200109
20200515
20200518
20200521
20200522
20200623
20200702
20200707

https://www?2.ed.gov/about/offices/list/ocr/blog/index.html

The information in this handout was prepared by Eichelbaum
Wardell Hansen Powell & Munoz, P.C. It is intended to be used for
general information only and is not to be considered specific
legal advice. If special legal advice is sought, consult an attorney.
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